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THE ATITIORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

PRICE IDANIEL

ATTORNEY GMNERAL

Jenuary 27, 1947

Honorable Getrge H. Sheppard
Gomptreller of Fublliec Accounts
Austin, Texas Opinion No. V-34

Re: (1) Salary of Pis-
trist Attorney
Tor the 28th
Jadioial Dis-
tridt.

(2)Praveling ex-
a! zuw Blg~
ﬁlu :

tle 10?*“-“w£r1et
and of 4he Dis-~

trist Attorde
for the zbt giuw
tiiot.

- Dear 54y

Your letter of reoent date requesting an opin-
ion from thig department on the above subject metter is
as follows:

"This Department requests answers to the
follewing gquestions. Under the provisions of
H. B. 574, Chapter 300, page 472, General and
Special Laws of the 49th Legislature and degig-
nated Article 199, District 107 in Vernon's
Apnotated Texas Civil Statutes. 3Section ¢,
thereof statea, 'After the effective date of
thig Act, the Distriot Attorney for the Criminal
Distriot Court for Nueces, Kleberg, Kenedy,
Willaecy and Cemeron Counties shall gerve the
28th Judicial District Court &g designated by
this Act, and shall thenceforth be known as the
District Attornuy for the 28th Judiecial Districet
of Texas, ...' The ¢riminal Diatrict Attorney for
the ceuntins er Nasces , Kleberg, Kenedy, Willacy
and Cameron was faid an annual salary of $4500,00.
T™his 04500 00 be set-out in the Appropriation
Bill thus, '3. Salary of Criminel District Atter-
ney in distriots composed of two or more counties
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(Section No. 18, Chapter 465, Forty~-fourth Legis-
lature) .....$4500.00'. For your information we

are now paying 52 District Attorneys at the rate

of $4000,00 per year which will make for an expendi-
ture of the $208,000.00 appropriated for thege Dis-
triet Attormeys for the current fiscal year. The
District Attorney for the 28th Judicial District ve-
ginning January 1, 1247 will be District Attorney
No. 53. ZFrom what appropriation will the District
Attorney for the 28th Judicial District be paid for
his services for the period Janusry 1, 1947 to Aug-
uat 31, 1947, and at what rate per Month? Is the
balance in the $4500.00 appropriation now available
to pay the District Attorney of the 28th District?

"The District Attorney of the 28th District, re-
presenting three counties and the Distriet Judge of
the 107th District, representing two counties will
normally incur traveling expenses to be reimbursed
them by the State under the provisions of Article
6820 V.R.C.8. Under this Article the District Attor-
ney and the District Judge would be entitled to
$300.00 and $200.00, respectively as a maximum re-
inbursement for any given fiscal year of the State.
Feor your information the appropriation made for the
current fiscal year reflects a total of $400.00 un-
allocated to any District. In other words this $400
represents a part of the $47,500.00 appropriated for
the current fiscal year, which on September 1, 1946
was in excess of the amount needed to allocate a max~
imum to each District Attorney and each Distriet
Judge by districts under the provisions of Article
6820 V.R.C.S. with a maximum amount of $100.00 per
county and not to exceed $600.00 for any district.

On September 1, 1946 the Criminal District Attorney
and the Criminal District Judge of the Criminal Dis-
trict Court representing Nueces, Kleberg, Kenedy,
Willacy and Cameron Counties each had $500.00 allo-
cated to their district for expenses for the current
fiscal year. Each of these amounts of $500.00 will
not, in all probability, be completely obligated dur-
ing the last four months of 1946, at which time this
court ceases to exist: In case either,; or beth, obs
ligate the entire $500.00 during the last four months
of 1946, would he, or they, be entitled to any fur-
ther reimbursement for the first eight months of

1947 in their new status? Could the balance of the
$500.00 for each respectively be used for reimburse-
ment for any expenses incurred in their new status
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after January 1, 18477 Or would the Distriect Attorney
be entitled to paly 8/12 of $300.00 and the Distriet
Judge entitled to oOply 8/12 of $200.00 provided they
incurréd that muaoh Yor the period January 1, 1947 to
August 31, 1947, inclugive? In case the latter ques-
tion is answered in the affimmative, would it be prop-
er to use a part of the $400.00 above mentioned for re-
iabursement for this eight month period for any expen-
ses ineurred uwsing this limitation of 8/12 of $300.00
and 8/12 of $200.00, respectively?”

H. B. 574, Acts of the 49th lLegislature, 1945,
page 472, reads in part as followa:

"Secetion 1. Amend Sections 28, 103, and 107
0. Artlcle 19%¢ of the Revised Civil 8Statutes of Texas and
ali amendmentg therete, so as to renumber the same and
thereafter read as fellows:

*"'That from and after the first day of January,
A, D, 1947, the 28th Judicial District of Texas shall
bPe composed of the Counties of Nuepes, Kleberg, and
Kenedy, &nd shall be a Court of general Jjurisdiction,
with the jurisdiction conferred upon District Courts
by the constitutien and laws of the State of Texas;
and in the County of Nueces, it shall have concurrent
jurisdiction with the 94th and 117th District Courts.

"10n the effective date of this Act, the crim%-
nal Digtrict Court of Nueces, Klwberg, Kenedy, Wiii-
2oy &nfl Gemeron Oounties shall become & Court of
ction, w the jurisdiction provided
by the Constitution and Laws of the State of Texas
for Distriet Courts, and shall be composed of the
Gounties of Willaey and Cameren, and thenceforth bve
gﬁg{n.as the 107th Judiciml Distriet of Texas; and
ghail have concurrent Jjurigdiotion with the 103rd
Judicial Distriet Court within seid two Counties;
pTovided that the 107th Pistriet Gaourt shall give
refsrepce to criminal cases, The 108rd Judicial
ist¥iet Coutt skall be a Court of general jurisdic-
tion, with the jurisdioction provided by the Consti-
tution and Laws of the State af Tewas, and shall con-
tinge to bve composed of the Counties of Willacy and
Cameron, but shall give preference to civil cases
and shall not, exoept in cases of emergency, be re-
guired to empanel Grand Juries.

"'3e0. 2, All cases upon the dooket of the Crim-
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inal District Court of Nueces, Kleberg, Kenedy,
Willacy and Cameron Counties, in the Counties of
Nueces, Kleberg and Kenedy, shall, en the effec-~
tive date of this Act bs transferred by the Dias~
trict Clerks of sald Counties to the docket of the
28th Districet Court, and the Judge of said 28th
Distriet Court to which seid cases shall be trang-
ferred, shall thereafter have power, authority,
and jurisdiction to try such cases so transferred
to such Court, and in eddition to approve all
statements of fact, bills of exception, and teo
make any and all orders, decrees and judgments
proper and necesgary in any case theretofore tried
by the said Criminal Distriet Court above named,
within said Counties; provided that any such ac-
tion or sctions be taken within the same time lim-
its that would have governed the Judge of the Court
from which said cause or causes were transferred.

"tSee, 3. All cases upon the docket of the
Criminal Distriet Court of Nueces, Kleberg, Kenedy,
Willacy and Cameron Counties, in the Ceanties of
Cameron and Willaecy, shall, on the sffective date
of this Act, be considered as on file in the 107th
District Court, as herein denominated, and the
Judge of said 107th Distriet Court, as herein de-
nominated shall have power, autherity, and juris-
diction to try all such cases, and in addition,
to approve all statements of fact, bllls of excep-
tion, and to make any and all orders, decrees,and
judgments proper and necessary ir any cases there-
tofore tried by the said Criminal Distriet Court,
hersinabove named, within said twoe Counties; pro-
vided, that any sueh action or actiona be taken
within the same time limits that would have gov-
erned the Judge of the Court frem which said cause
or causes were transferred.

"13an, 4. After the effective date of this Act,
the Digtrict Attorney for the Criminel District Gourt
for Nueces, Kleberg, Renedy, Willacy and GCameron
Countles sEaII serve the ngﬁ Judlicial District Court
as Hesignatea by this Act, and shall thenceforth be
known as the District Attorney for the 28th Judic-
Tal District of Texas, and at the next general elec-
¥1on such office shall be filled by the election Of
a District Attorney for the 2B8th Judicial DIgtrict
of Texes Tor Lhe Gountles of Nueces, Kleberg and RKen-

edy, said office to be voted upon by the qualified
voters of s&ld Three named Gounties only.
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"'The County Attorneys of Willaocy and Cemeron
Counties shall, respectively, from and after the
effective date of this Act, represent the State of
Texas in all matters now handled by the ahove men-
tioned District Attorney for the above mentioned
gfiminal Distriot Court within said reapective Coun-

esb

"'3ea. 5. Each term of Ceurt within the 10%th
Tudicial District shall begin on the firat Mondays
0of January and July of each year, respectively, and
may eontinue until the beginning of the succesding
term. The Judge of the 107th Judicial District
Court, at his discretion, may hold as many sessionsg
of Court in any term of the Court in either County
in his district as may be deemed by him proper and
expsdient for the dlsposition of the Court'as bugi-
ness, and the jurors therefor may be gsummoned to
appear before such District Court at such times as
may be degsignated by the Judge thereof.

"'Sec. 6. Nothing contained in this Act shall
affect the present termsa of the 28th and 103rd Ju~
dicial District Courts but gald terms shall contin-
ue ag now provided by law for gaid -respective
Gourte.'"(Emphasis added) \

The Supreme Court upholding the validity of the
foregoing Act in the case 0f Westervelt v. Yates, 104
S.W. (2¢) 395, made the following observetions:

"The Act of the 49th Legiglature provides that
on its effective date the Criminal District Courst
of the five counties shall become & court of gener-
8l Jjurisdiction, both ecivil and eriminal, and shall
be composed of the counties of Willacy and Cameron
only, known as the 107th judieial district, and ghall
have concurrent jurisdiction with the 103yd distriet
court within the said two counties, dirscts the
transfer %o the 28th digtrict oourt of all cases in
Nueces, Kleherg snd Kenedy Counties pending on the
docket of the said criminal distriet court, and the
placing on the docket of the 107th district ocourt
of all cases in Cameron and Willaocy Counties pend-
ing on the docket of the criminal district court,
brovides that the district attorney of the crimi-
nal district court shell serve as district stior-
ney of the 28th juﬁIciaI dTstrict, and that Lthe
county attorneys of Willacy end Cemeron Counties
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shall represent the State of Texas in criminsl
cases in sald respective counties, and fixes the
number of temms and times for the beginning and
the ending of the terms of court in each of the
two counties composing the 107th district.”

We quote the provisions in judiciary section
of the General Appropriations Act of the 49th Legisla-
ture for the Comptroller's Department found on pages
956 and 957 of General and Special Laws of Texas, 1945,
perteining to your first question:

For the Years Ending
August 31, Avgust 31,
"2, Salaries,including the 1946 1947
$500.00 Constitutional
allowanaoe, of 52 District
Attorneys at $4,000.00 per
year. (As per Chapter 442,
Acts of Second Called Sesaion,
(Forty-fourth Legislature)... $208,000 $208,000

"3. Salary ef Criminal Distriot
Attorney in digtricts ocom-
ogsed of two or more counties
Ses¢tion No, 18, Chapter 465, _
Forty-fourth Legislature)... $ 4,500.00 4,500.00"

It will be noted that since the effective date
of H. B, 574 (January 1, 1947), the District Attorney
for the Criminal District Court of Nueces, Kleberg, Ken-
edy and Willacy and Cameron counties has become the Dis-
triet Attorney for the 28th Judicial Distriet of Texas.
Therefore, Item 3 of the above quoted appropriation is
not applicable.

You state in your letter that you are now pay-
ing fifty-two (52) District Attorneys at the rate of
$4,000.00 per year out of Item 2 and that the District
Attorney for the 28th Judicial Distriet would make a
total of fifty~three (53). Since the foregoing item
specifically limits the payment of salaries to fifty-
two (52} distriet Attorneys, said item is not available
to the District Attorney for the 28th Judicilal District.

Therefore, in answer to your first question,
it is the opinion of this department that there ig now
no available appropriation for the salary of the Disg-
triect Attorney for the 28th Judicial District.
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Article 6820, V.A.C.S., reads as follows:

"Al)l district judges end district attormeys
when engaged in the discharge of their official
duties in any county in this State other than the
county of their reaidence, shall be allowed their
ectual and necessary expenses while actually en-
gaged in the discharge of such dutlies, not to ex-
¢eed four dollers per day for hotel bills, and not
to exceed four cents a mile when traveling by rail-
road, and not to exceed twenty cents a mile when
traveling by private conveyance, in going to and re-
turning from the place where such duties are dig:
charged, traveling by the nearest practical route.
Such officers shall als0o recelve the actual and
heoeasary postage, telegraph and telephone expen-
ses incurred by them in the actusl discharge of
thelr duties. Such expenses shall be pald by the
8tate upon the sworn end itemized account of esach
digtrict judge or attorney entitled thereto, show-
ing such expensges., In districts containing more
than one county, such expenses shall never exceed
in any one year $100.00 for each county in the dis-
trict; provided that no district judge or attorney
8hall receive more than $600.00 in any one year un-~
der the provisipns of this article. The account
for gsald services shall be recordaed in the official
minutes of the district court of the county in which
sugh judge or attorney resides, reapectively.”

Since the 28th Judicial District is now composed
of three counties and the 107th Judiclal Digtrict is pow
composed of two countiéa, the Diatriot Attorney for the
28th Judicial Distriet will be entitled by virtue of the
provisicns of Article 6820 to his sctual and necessary
expenses not to exceed $300.00 in any one year, The Dig-
trict Judge of the 107th Judieisl Distriet will be en-
titled %o his actuel aad necsssary expenses not to ex-
ceed $200.06 in any one year by virtue of the provisions
of Article £820.

Item 5 of the Judiclary Section for the Compt~
roller's Department contains the following appropyiation:
Por the Years Bnding
"5, Digtrict Judges and District. August 31, August 31,
Attorneys' expensea in Dist- 1946 1947
ricts composed of two or more
counties (per Article 6820 and
Axrticle 326K-37, Revised Civil
Statutes of Texas, 1925)......$47,600.00 $47,800.00"
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It is, therefore, the opinion of this depart-
ment that you are authorized to pay the Distriect Attor-
ney for the 28th Judiclal District his actual and neceg-
sary expenses for the current flgeal year not to exceed
$300.00 and the District Judge of the 107th Judicial
Digstrict his actusl and necessary expenses for the cur-
rent fiscal year not to exceed $200.00 out of Item 5,
above quoted, provided that money is available.

SUMMARY

(1) There is at the present time no available
appropriation for the salary of the District Attor-
ney of the 28th Judicial District of Texas.

(2) The Comptroller is authorized te pay out
of monies appropriated in Item 5 of the Judisiary
Section for the Comptroller's Department of the
General Appropriation Act, 1945, the District At~
torney for the 28th Judicial District his actual
and necessary expenses 0f the current flscal year
not to exceed $300.00 and the Digtrict Judge of
the 107th Judicial District his actual and neces-
sary expenses for the current figcal year not to
exceed $200.00 provided money is availadle.

Yours very truly
ATTGRNEY GENERAL OF TEXAS
. 2
By PP a0 80
John Re®ves
Asgistant

APPROVED JAN. 27, 1947
2D P
ATTORNEY GENERAL
TR:djm: jrb

Approved Opinion Committee
By BWB, Chairman



